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1. Matters Arising

Working documents – should be an ongoing piece of work with final copy snet to the Tribunal at least 10 days before the hearing. The key should show what has changed and Judges should not be expecting any working documents after the hearing. 
2. Administration Update
Performance

	Target is 75%
	Sep
	Oct
	Nov
	Dec
	Jan
	YTD

	% of cases registered within 10 days
	99%
	99%
	99%
	85%
	53%
	93%

	% of cases disposed of within 22 weeks
	86%
	88%
	89%
	76%
	88%
	86%

	% of cases where a decision has been issued within 10 days
	87%
	91%
	93%
	85%
	84%
	82%

	% of bundles issued within 10 days of the hearing
	96%
	99%
	97%
	95%
	92%
	95%


Year on Year comparison of incoming work shows that for the period 1st Nov to 31st Jan the volume of work has increased by 11%

To assist with this increase in workload, Bradford Direct Lodgement Centre (DLC) have been providing additional support to enable the office to cope. New appeals received are being sent to DLC to register on GAPS.

The performance above shows that the staff is performing well against the national targets, especially given the considerable increase in volume workload.

Query raised on hearing in Birmingham listed during school holidays and a request to change the date was refused. Tribunal have previously worked on the national school holiday timetable and this geographical area does not match this. Tribunal will therefore explore this to try to avoid listing during school holidays for all areas. 

The box work is clear but there is currently a backlog issuing orders. Priority is always given to cases which are close to their hearing date.

3. Phase Transfer Appeals 2013 update

The time table for phase Transfer appeals remained at 12 weeks to hearing and the Tribunal managed to deal with all cases before the start of the Sept school term. 

We were also successful in not adjourning or postponing any case due to lack of court time or personnel.  

The only change that will be implemented for 2014 will be that the final evidence date will be put back one week to week 8 as the preparation for bundle issuing begins at week 9.

As part of the lessons learnt review from last year the Tribunal has been purposely avoiding listing refusal to assess appeals and disability discrimination hearings during June and July. This has been achieved by applying the 12 week to hearing time scale on appeals received in January and February and then reverting back to the usual 20 week time scale from March. This will then ensure adequate resources and venue hearing rooms are available for the phase transfer appeals.

Worcester enquired whether transfers from junior to middle school would be included – Judge Tudur confirmed that these would not be included and would need to apply for an expedited hearing. 

4. Tribunal New Initiatives 2013

a) Composition Pilot

From October 2013, the Tribunal has been piloting 2 panel composition on all refusal to assess appeal hearings. This will be reviewed after six months to assess the impact of the change and to give stakeholders the opportunity to comment before any decision is made to extend it to more complex cases. 

The more complex cases continue to be heard by a three person panel. A formal response is due from April 2014. 
If any party wished to have a three person panel they can apply to the Tribunal giving reasons which will be considered by Judge Tudur. 
b) Late withdrawals

Currently there is no requirement on the parties to notify the Tribunal of their intention to withdraw an appeal and consequently the Tribunal receives many late cancellations, especially within 48 hours of the hearing. It is very difficult to understand why, if the appeal has been live for 20 weeks, the issues can be resolved on the day before the hearing.  In order to identify whether the appeals could have been resolved sooner.  If the parties are able to settle the issues at that point, why then could they not have been resolved earlier, which would be of benefit to the child whose educational provision is determined at that point.
The Tribunal requires more information about the reasons why the appeals are settled at this very late stage. They are regularly received very late on the evening before the hearing causing practical difficulties to the admin staff to close down the hearing and to notify panel members who may have already travelled to the venue. 

The Tribunal has introduced a 7 day cut off period for providing consent to withdraw prior to the hearing – inside this time period parties may be asked to attend before a Judge to explain the reasons for the late request. This is aimed at encouraging early attention to appeals and seems to be having the desired result in that the volume of late withdrawals has vastly reduced. 

5. Permanent Exclusions

Following an Upper Tribunal decision and guidance, the SEND Tribunal have taken the decision that in a permanent exclusion case the permanent exclusion occurs at the moment when the governing body refuses reinstatement. The Tribunal’s jurisdiction and fast-track process isn’t started straight away on the child ceasing to come to school.

The logic is that the statutory scheme envisages the first challenge to the head teacher’s decision being the Governors’ consideration of that exclusion, then the parents can choose to bring a claim, or, if they chose the independent review panel, there is further delay till that panel has finished its review process. So in the case of a permanent exclusion the Tribunal may be the final port of call and not, as we originally thought, the first line of challenge. 

All of this means numbers of PE appeals has decreased considerably and is likely to remain low.

Expedited Hearings

Total received this financial year = 6

Total hearings this financial year = 7 

Standard Track

Total received this financial year = 7

Total hearings this financial year = 5

6. Forms, Guidance and Website Information

The Tribunal has completed the update of the appeal form, which is now in use. The problem reported recently with the request for change form not opening on the web pages has now been resolved. 
The guidance booklet is almost completed and will soon be in place and it is hoped will improve the quality of the information provided when making the appeal. 

These have been updated to ask more specific questions to generate relevant information for deciding the appeal

The Upper Tribunal have also requested that the appeal form be amended to include an area for the parent to provide an explanation if the appeal is late.  

There are a couple of new questions such as asking if the parents are prepared to consent to the appeal being dealt with on the papers and to indicate if the appeal concerns an Academy.

It is the Tribunal’s aim to complete the update of these documents by end February.   

7. Proposals for EHC plan appeals process

Royal Assent of the Children’s and Families Bill is expected in March 2014 with an implementation date from 1st September 2014. It is likely that the transition from statements to EHC plans will be phased over 3 years. The extension of age to include post 16 is a new addition and is likely to lead to more appeals. The new Code of Practice is not expected to be finalised until June. There is no legal right to request health provision.
The introduction of the new legislative scheme requires a reform to the timetable for all SEND appeals to reflect the cultural changes brought about by the system contained in the Bill.  Because of the focus of the legislation is to ensure the full participation of parents, children and young people in the decision making process, together with provision of better information and advice to them about the process, the full extent of the grounds of appeal will be known to the parties before the final decision letter is issued.  It is therefore necessary to ensure that the timetable for the appeal process reflects the cultural changes brought about by the DfE’s new legislation.  

The Tribunal is currently looking at the feasibility of the proposal that the timetable from making the appeal to the date of hearing should be reduced to reflect the new process.  The benefits of a shorter timetable are clear to children, young people, their parents and the Local Authority as well as to the Tribunal and panels. A shorter timescale means that the full grounds of appeal can be submitted with the Notice of appeal, the evidence will be available to the parties immediately, thus less need for additional evidence.  The LA will have recent information about the grounds for their decision and the hearing can be listed two weeks after the LA’s response to the appeal.  If either party produces significant new evidence not previously seen by the other party, then the appeal will be stayed so that the party can consider the evidence and decide whether it makes a difference to their position.  If the parents haven’t seen the evidence previously, they can reflect on whether they wish to proceed with the appeal.  If the LA hasn’t seen the evidence previously, then it can reconsider its position in the light of it.  If there is no change in the position, then the appeal will be listed for hearing within two weeks of the end of the stay.  If there is a change of position, the current appeal will end and the revised position be adopted which may mean a new right of appeal or withdrawal of the appeal.  It is anticipated that the Tribunal will be able to review more effectively the quality of the primary decision, that the Tribunal bundles will be smaller, that there will be less need for interlocutory applications and decision leading to appeal hearings with a more concentrated focus. 
The local authority will be required to produce the tribunal hearing bundles with their response, because they will only be required to photocopy everything that is in their file in relation to the appeal and to send a copy to the parents and three copies to the Tribunal.  Decisions will be shorter and the proposal is that it should be issued in a shorter timescale than currently.

Query raised on whether there were any moves to make hearings less legal?  Judge Tudur confirmed that the function of these hearings is to dispense justice in an informal way. Any examples would be helpful.

8. Costs information from LAs

The government have changed how they fund SEN provision. Under the new funding arrangements money is paid by the Education Funding Agency (EFA) to local authorities as part of their education budget, through which special educational provision in maintained schools is funded, as well as other special educational provision and the High Needs Block which provides for exceptional levels of need. The amount paid for each individual school place in a maintained school is agreed locally and varies between authorities and according to the age of the child. This used to be known as the AWPU.

Academies, free schools and non maintained schools are paid an equivalent sum to the funding of maintained school places but generally that money is paid direct to the school by the EFA. The funding does not pass through the hands of the LA.

The cost of the placement in these schools may be subject to an additional payment from the local authority to pay the difference between the provision the school can make from the standard payment and the cost of the individual child’s provision. The LA can negotiate and agree the amount required to pay for the individual child with the school.

In seeking to identify the cost of placing a child at a particular school the Tribunal will require detailed information from the LA about the money it has to pay for the school place. The length of time for which the cost should be calculated is a matter for consideration on each individual case. 

It is important that the Tribunal know how the local authority has approached funding and the quality of information is critical. The costs are usually dealt with last at hearings and the final figures are rarely the same as what has been included in the appeal. Further guidance will be available before summer.   
Query raised on Part 3 appeal – what if school fail to provide support. Judge Tudur confirmed that the Tribunal is not responsible for enforcement.
9. Piloting arrangements for refusals to access and DD appeals during phase transfer period 2014

This has been addressed earlier in the meeting
10. Can we ask the Tribunal Service if they are contributing advice to LA’s developing EHC plans, so as to ensure they are fit to go to appeal? 
Judge Tudur confirmed that the Tribunal input has been limited. Some plans from pathfinders have been seen and representatives from the Tribunal have been in meetings with the DfE to discuss the legislative changes.

What does the Tribunal Service consider needs to be in the EHCP to make it clear that it is a statutory doc, apart from its title?
Judge Tudur confirmed that the new regulations will need to cover this although at present it appears that the DfE does not propose to dictate a format for such documents.

Other Agenda items from meetings:

11. The Tribunal RFC form

This was a problem which has been confirmed as fixed on the web site.
12. Equality Act cases: It has been reported back to us that one of the judges (on several occasions) has suggested that claims should best be presented in tabular form setting out eg date of alleged discriminatory event, RAs parents claim should have been made, EqA section relied upon. We wonder whether it would be helpful to have a table that the Tribunal could publish so that we can all ensure cases are better presented in future.
Judge Tudur confirmed that sometimes if is difficult to extract issues from long rambling letters but the recommendation may lead to the appeal form being long and complex.  Further amendments to the claim form will be considered over the coming months
13. Accurate and up to date evidence of a child’s SEN: We have received reports from some of our Tribunal reps that some judges are prepared to direct the LA to provide up to date information from a particular professional when a parent is appealing parts 2 and 3 of a statement that is out of date. Equally we have received reports from other cases where such a request has been made and the Tribunal has stated they do not have the power to order this. It would be helpful to discuss this and have some clarity on the issue.
Judge Tudur confirmed that the Tribunal do not have the power to direct a professional to undertake an assessment of the child.  If however the LA offer and consent to the making of an assessment, that could be recorded in a direction order or adjournment order.  

14.  Any other business

a) The envelopes containing bundles are prone to split when wet. The Tribunal will use the plastic envelopes in future.
b) The Tribunal are now sending out a questionnaire with the registration documents for completion by week 9 – the information received will assist with future pro-active case management of appeals still live at week 14 onwards whereupon a Registrar will examine the appeal to identify whether any directions, postponement or changes to the hearing are required, what are the remaining issues, who are the witnesses and is the case likely to settle before the hearing
c) The Tribunal have noted recently that we are regularly copied into email negotiations between parties and submitting pages of information without any requests on them for changes. The Tribunal does not need to be copied into every exchange and parties should take care to ensure that only relevant documentation is passed on to the Tribunal.  The Tribunal does not require copies of ongoing working documents: the Tribunal directs that only the agreed final version is provided. 
d) It is noted that bundles are bigger than need be and the Tribunal are monitoring these to determine the reasons for this.
e) The Tribunal were asked to send any directions to the person named on the request.
15. Dates of next meeting

To be confirmed
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